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The Issue 

Third party plaintiff-appellant Jetco, Incorporated re¬ 
spectfully petitions the United States Court of Appeals, 
Second Circuit for a rehearing of the within appeal, or 
in the alternative for rehearing en banc. 


Ba is for Petition 

The issues here presented are patently far ranging in 
the area of torts, contribution between joint tort feasors, 
the obligations of the United States of America under the 
Federal Tort Claims Act, the rights of citizens under the 
Now York State 1 doctrine of Dole v. Dow Chemical Cn., 
30 NY 2d 143 (New York Court of Appeals 1973), and 
the limitations of the Federal Employees Compensation 
Act. 5 USC Sect 8116(c). 

The parties are in agreement that this appeal presented 
for resolution a question of law never definitively passed 
upon in this Circuit, and inconsistently decided in other 
Circuits. 

Judge Gurfien, writing for this court stated: 

“This case presents one of those recurring puzzling 
situations where a federal statute has met differ¬ 
ing interpretations in several circuits on a ques¬ 
tion that requires legislative resolution but which 
Congress has, nevertheless, not yet addressed.” 

A panel of this court consisting of Circuit Judges 
Medina, Oakes and Gurfien have addressed the legal is¬ 
sues from a point of view which differs from the several 
differing interpretations of the other Circuits which have 
met this issue. Tt is urged that the matter lends itself 
to further analysis by the full Second Circuit. 






The decision of the aforementioned panel lias passed 
over several arguments presented by appellant, which will 
be enumerated infra. The affirmance herein is predicated 
upon the following pertinent language in the panel's opin¬ 
ion, at page 2661: 

“It thus appears that the analysis applied by the 
majority of circuits which have considered the ques¬ 
tions would most probably be adopted by the Su¬ 
preme Court were the issue presented directly to 
it.” 

It is respectfully urged that the case sub judice may 
be presented to the Supreme Court for certiorari, in which 
event it would be desirable for the issues to evolve from 
the full Second Circuit, as an expression of this circuit’s 
views on a “recurring puzzling situation”. 

Arguments of Appellant Not Covered 
by the Panel’s Decision 

1. Appellant urged that the government’s interpretation 
of the FECA is in essence an amendment of the Fed¬ 
eral Tort Claims Act (Appellant’s brief Point I). The 
panel held that: 

“Congress retains the power to modify the FTCA 
by means of other statutes. Whether it has done 
so in the manner asserted by the United States 
in this case is a question of federal law, separate 
and prior to the question of employer’s liability un¬ 
der state law.” (2654) 

While the panel has addressed itself to the power of 
Congress to modify FTCA by FECA, it has not addressed 
itself to the basic issue as to whether Congress did, in 
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fact do so. Appellant has urged that Congress did not 
do so. That legal issue is left unresolved by the opinion 
herein. 

A resolution of this aspect of the overall problem is 
of universal importance, transcending the narrow issue 
of liability or damages in this case. If in fact Congress 
has by enactment of 5 CSC Slid (c) amended the FTCA, | 

in that a particular class of litigants are deprived of 
FTCA rights, this deprivation should he clear, and un¬ 
ambiguous. Citizens can adjust their rights and obliga¬ 
tions, where there is fot knowledge (e.g. by contract or 
appropriate insurance coverage). The issues at bar pre¬ 
sent a classic case of uncertainty and ambivilanee, made 
more confusing by the “differing interpretations in sev¬ 
eral circuits”. 

2. The panel cited the recent Supreme Court case of 
Cooper Stevedoring Co. Inc. v. Kopke, 417 IT.S. 10(1 
(1974). Admittedly, the conclusion which the panel drew 
from the Cooper case represents: 

“A slightly different approach is to consider the 
effect of the provision as a whole rather than the 
specific language just noted.” (2656) 

At bar, the government relied upon the specific language 
of the F.E.C.A.; this panel has suggested in its opinion 
that the so-called exclusive remedy provisions of F.E.C.A. 
are in fact a statutory amendment of the Federal Tort 1 

Claims Act. Absent the statutory amendment to FTCA i 

the government would have nothing to fall back on in sup- * 

port of its claim of immunity from suits for contribu¬ 
tion. Tt. is most strenuously urged that there can he no 
“different approach”. We are dealing with statutory lan¬ 
guage in the Tort Claims Act, we are dealing with sub¬ 
stantial rights of a citizen pursuant to the government’s 
waiver of immunity. These rights can only be abrogated, 








or modified, by statutory enactments which are in van 
causa with the enactment sought to be abrogated or modi¬ 
fied. Thus, it is most respectfully urged, our courts 
lack the jurisdiction to modify a statute (FTCA) bv ref¬ 
ence to an overall plan or design, notwithstanding the 
inherent merits of such plan or design. 

Tf Congress, by the enactment of a specific statute, has 
disturbed a valid or rational plan or scheme, it is for 
Congress to undo its error and not the court. 

Appellant urges that our courts are legally committed 
to consider the specific language of a statute rather than 
attempt to deal with the problem “as a whole”. The rule 
of e jus (Jem qeneris dictates that the “any other person 
otherwise entitled” language of the FECA be the con¬ 
trolling determinative in resolving the problem at bar. 
To do otherwise is to legislate by judicial fiat, rather 
than by proper legislative enactment. The panel of this 
court properly states that: 

“Appellant Jetco relies on dicta in several cases 
in the Supreme Court to support its view that the 
language of the exclusive remedy provision does 
not embrace a claim for contribution against the 
United States by a joint tort feasor unrelated to 
the injured employee.” (2H;»7) 

Technically, the language cited by appellant in its brief 
in this regard is dicta. However, it is dicta which should 
afford the courts guidance and direction. This so-called 
dicta is actually a rejection of the gravamen of the gov¬ 
ernment’s contentions at bar. 

It is respectfully urged that the learned panel has 
evolved an approach not presented by the government, 
nor directly by any other cases relied upon by the gov¬ 
ernment. The use of the word “evolved” in the forego 
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ing statomont is not intended as a perjorative. It is 
urged, however, that the legal novelty, and extreme im¬ 
portance, of this determination suggests that this matter 
be considered by the Second Circuit en banc. 

3. Appellant has raised questions of constitutional law 
with respect to equal projection. The District Court re¬ 
jected the argument as invalid. The panel made no refer¬ 
ence to that position, either by way of acceptance, modi¬ 
fication or rejection. Tt is most respectfully urged that 
this Court reconsider the constitutional question, or al¬ 
ternatively that the matter be reexamined by the Second 
Circuit en banc. 


Respectfully submitted, 

Sf.hgi & Fetell, Counsel to 
John J. Langan, Esq. 

Attorneys for Tliird-Party Plaintiff - 
Appellant Jetco Inc. 


Lester E. Fetell 
of Counsel 








